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228 VIRGINIA LAW REVIEW 

Although the defendant believed the representations made by him to be 
true at the time, they were in fact false and the stock was worthless 
because of the insolvency of the corporation. An action was brought 
to recover damages for the deceit. Held, the defendant is liable. Romine 
V. Thayer (Ind. App.), 128 N. E. 456. 

To understand the correct rule in such cases it is necessary to note 
the distinction between an action at law for damages and a suit in equity 
for rescission. Where rescission is sought the courts are unanimous 
in declaring that it is only necessary to prove that there was a misrep- 
resentation, then however innocently it may have been made, the con- 
tract having been obtained by misrepresentation cannot stand. Weise 
V. Grove, 123 Iowa 585, 99 N. W. 191; Kathan v. Comstock, 140 Wis. 427, 
122 N. W. 1044, 28 L. R. A. (N. S.) 201; Miranovitz v. Gee, 163 Wis. 246, 
157 N. W, 790. The test in such cases is not did the defendant know the 
statement to be false but did the plaintiff believe it to be true. Wilson 
V. Carpenter, 91 Va. 183, 21 S. E. 243, 50 Am. St. Rep. 824; Owens v. 
Boyd Land Co., 95 Va. 560, 28 S. E. 950. 

But as to the necessity of scienter to support an action for deceit 
at law, the courts are far from unanimous. One line of cases, repre- 
senting the minority view, apply the rule of equity and hold that scienter 
is not essential. McDonald v. Lasinger (Tex. Civ. App.), 214 'S. W'. 829; 
Mowes V. Robbins (Ind. App.), 120 N. E. 51. Under this rule all that is 
needed to be proved is that the statements of the defendant were in 
fact false and were relied on by the plaintiff. Bice v. Nelson, 105 Kan. 
23, 180 Pac. 206; Rochester Bridge Co. v. McNeill (Ind.), 122 N. E. 662. 

The other line of cases, representing the weight of authority, is op- 
posed to such doctrine. These cases hold that actual fraud is the founda- 
tion or, as is often said, the gravamen of the action of deceit. Hammatt 
V. Emerson, 27 Me. 308, 46 Am. Dec. 598; Unitype Co. v. Ashcraft Bros., 
155 N. C. 63, 71 S. E. 61. To hold the defendant liable his knowledge 
of the falsity of his representation or what in law is equivalent to knowl- 
edge must be alleged and proved. Kimber v. Young, 137 Fed. 744; Inder- 
lied V. Honeywell, 84 N. Y. Supp. 333; Cobb v. ^Peters, 68 Ore. 14, 136 Pac. 
656; Kountze v. Kennedy, 147 N. Y. 124, 41 N. E. 414, 49 Am. St. Rep. 
651, 29 L. R. A. 360. Statements made without belief in their truth or 
made recklessly, not knowing or caring whether they are false or true, 
which are in fact false are equivalent to knowledge within the mean- 
ing of the last mentioned rule. Kountze v. Kennedy, supra; Hadcock v. 
Osmer, 153 N. Y. 604, 47 N. E. 923; Johnson v. Holderman, 30 Idaho 691, 
167 Pac. 1030; Bechmann v. Salzer, 168 Wis. 277, 169 N. W. 279; Jackman 
V. Northwestern Trust Co., 87 Ore. 209, 170 Pac. 304. 

The law in Virginia is well settled that in order to support an action 
of deceit it is necessary to prove scienter. Mason v. Chappell, 15 Gratt. 
(Va.) 572; Proctor v. Spratley, 78 Va. 1254. 

Husband and Wife — Injunction — Torts of Spouse. — The complaint of 
the husband set up conduct of the wife, which the court held would 
amount to severe nagging, consisting of an alleged campaign against 
the husband of cruel and inhuman treatment by mental and physical 
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abuse over a long period of time. The husband's peace and health were 
practically ruined by the malicious acts of the wife. Plaintiff prayed 
for an injunction against the tortious and malicious behaviour of .his 
wife. Held, no injunction can issue. Drake v. Drake (Minn.), 177 N. 
W. 624. 

The common law rule was very express that for a personal tort by 
the husband to her person or reputation, the wife can sustain no action, 
and she must rely upon the criminal or divorce courts for her protec- 
tion. CooLEY, Torts, 2nd ed., p. 267. It would seem that in equity the same 
rule should apply, though no cases have been found involving injunctions. 

A woman cannot, even after divorce, maintain an action against her 
former husband for an assault committed during coverture. Strom v. 
Strom, 98 Minn. 427, 107 N. W. 1047, 6 L. R. A. (N. S.) 191, 116 Am. 
St. Rep. 387. Neither a husband nor a wife may maintain an action 
for tort committed by either against the other during coverture. Thomp- 
son v. Thompson, 218 U. S. 611, 30 L. R. A. (N. S.) 1153, and note, with 
strong dissenting opinion by Mr. Justice Harlan and two associates. 

The modern Married Woman's Acts are of two general classes. One 
division places the wife on the same legal footing with her husband. 
Since, usually, he has never been given the power to sue his wife for 
such a personal tort, then clearly the wife has no right of action under 
these liberation acts. Thus, a statute abolishing civil disabilities of a 
wife does not give her a right in tort against her husband for a venereal 
disease communicated to her during coverture. The language of the 
statute made no express exception to tort actions in giving the wife 
the right to sue and be sued, but such exception must be held to exist 
in spite of the general wording which the legislature used in framing 
the act. Schultz v. Christopher, 65 Wash. 496, 118 Pac. 629, 38 L. R. A. 
(N. S.) 780; Peters v. Peters, 156 Cal. 32, 103 Pac. 319, 23 L. R. A. (N. 
S.) 699. 

The second class of statutes change the foundation of the legal status 
of husband and wife, namely, their legal identity, and usually do this ex- 
pressly. Here the exception as to the action for personal tort cannot be read. 
Thus, a wife has been allowed to sue her husband for an assault and 
battery. Brown v. Brown, 88 Conn. 42, 89 Atl. 889, 52 L. R. A. (N. S.) 
185, Ann. Cas. 1915D 70. The fact that the tort was committed against 
the plaintiff by her husband during coverture will not be a defense. A 
wife has complete freedom in her litigation even as to torts committed 
against her by her husband. Fiedler v. Fiedler, 42 Okla. 124, 140 Pac. 
1022, 52 L. R. A. (N. S.) 189. 

The New York statute seems broad enough to be included in the lat- 
ter division destroying the legal identity absolutely. It reads that 
married women "may bring actions to recover damages for injuries 
to their person or character, against any person or body corporate". 
Laws 1860, c. 90, § 7. Yet the courts of that state, clinging to the old 
unity doctrine, declared that this could not give a wife any power to 
sue her husband for an assault and battery. Longendyke v. Longendyke, 
44 Barb. (N. Y.) 366. 
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The statute in Virginia presumably does not enlarge the common law 
in this respect. Va. Code, 1919, § 5134. No case on this point seems 
to have arisen. 

Marsiage — Indians — Validity of Marriage of Indian Who Has Given 
UP Tribal 'Relations Governed by Law of State in Which He Resides. — 
The deceased, an Indian, while still affiliated with his tribe, married A 
in accordance with tribal customs. Several years later he applied to 
the Land Board for an allotment of homestead under a federal statute 
requiring, as a condition precedent to such allotment, satisfactory proof 
of abandonment of tribal relationships. The allotment was granted. 
Shortly afterwards A, following tribal laws and customs, divorced the 
deceased and married another man. Thereupon the decedent entered 
into a tribal marriage with B, with whom he cohabited until his death. 
Upon the decedent's death both A and B claimed to share in his estate 
as his widow. Held, A was entitled to the widow's share. In re Wo-gin- 
up's Estate (Utah), 193 Pac. 267. 

It is the uniform holding of the courts that, so long as Indians main- 
tain their tribal relations, the courts will recognize the tribal customs 
prevailing and administered by such tribes, especially respecting their 
domestic relations. James v. Adams, 56 Okla. 450, 155 Pac. 1121; Wall v. 
Williamson, 8 Ala. 48; Kobogum v. Jackson Iron Co., 76 Mich. 498, 48 N, 
W. 602. In every such case the courts, in upholding a marriage or di- 
vorce contrary to the laws of the land, made the same dependent upon 
the fact that at the time of such marriage or divorce the parties re- 
tained their tribal relatins. Moore v. Wa-me-go, 72 Kan. 169, 83 Pac. 
40O; Oklahoma Land Co. v. Thomas, 34 Okla. 881, 127 Pac. 8; Boyer v. 
Dively, 58 Mo. 510. But where an Indian has abandoned his tribal re- 
lations he ceases to be subject to the laws and customs of his tribe, and 
becomes subject to the laws of the State or Territory in which he resides. 
Moore V. Wa-me-go, supra; In re Now-ge-zhuck, 69 Kan. 410, 76 Pac. 877; 
Matter of Heff, 197 U. S. 488. The case last cited upholds the power 
of Congress to change the status of the Indian from that of ward to 
that of citizen by appropriate legislation. 

Act of Congress March 3, 1875, c. 131, § 15 (Comp. Stat. § 4611) 
providing for allotments of land to Indians, makes satisfactory proof 
before the Land Board of abandonment of tribal relations a condition 
precedent to such allotment. The decision of the Land Department 
as to the existence of facts necessary for, or the performance of con- 
ditions precedent to, a lawful exercise of their authoirty, is conclusive 
and cannot be collaterally impeached in an action at law. Synelting Co. 
V. Kemp, 104 U. S. 636; Vance v. Burbank, 101 U. S. 514; Bagnell v. Brod- 
erick, 13 Pet. 436. It seems to follow that the allotment of lands to an 
Indian under this act is conclusive proof that the Indian has severed his 
tribal relations, and so it was held in the instant case. 

Marriage — Uncle and Niece of the Half Blood — Not Incestuous. — In 
an action for divorce brought by the wife, it was alleged by the defend- 
ant that the marriage was void, being in violation of a statute which 



